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Introduction 
 

By every measure, indigenous peoples in the United States continue to rank at the bottom of 
every scale of economic and social well-being, in and of itself powerful evidence of the 
existence of racial discrimination in the U.S.  Moreover, the domestic laws and policies of the 
United States perpetuate a legal system that has blatant and significant discriminatory impacts 
on indigenous peoples, particularly with regard to rights to property, religious freedom, 
cultural activities, public safety, health, education and political rights.   
 
Because the federal government asserts essentially limitless power over Indians, and engages 
in constant intrusion in the affairs of indigenous peoples under the plenary power doctrine, 
Indian governments cannot effectively govern their lands or carry out much-needed economic 
development.  This denial of simple justice has long served to deprive Indian nations of a fair 
opportunity to advance the interests of their communities. The untenable and insecure 
position of indigenous peoples vis-à-vis the federal government in the U.S. is unique, and 
gives rise to multiple violations of the rights of indigenous peoples under the Convention on 
the Elimination of all forms of Racial Discrimination. 
 
In particular, the United States government has created an unworkable race-based system for 
administering justice in Native American communities that is denying Native people, 
particularly Native women, their right to “security of person and protection by the State 
against violence or bodily harm,” as guaranteed by Article 5, Section B of the International 
Convention on the Elimination of all forms of Racial Discrimination.  United States law has 
tied the hands of tribal governments to administer justice over non-Indian perpetrators on 
their own lands. At the same time the federal government is refusing to fulfill its public safety 
responsibilities for tribal communities. 
 
American Indians experience per capita rates of violence that are much higher than those of 
the general population. American Indian and Alaska Native women are particularly 
vulnerable and are battered, raped and stalked at far greater rates than any other group of 
women in the United States.  One in three American Indian and Alaska Native women will be 



raped in her lifetime, and 6 in 10 will be battered.1  In approximately 9 in 10 cases of rape or 
assault of an American Indian woman, the perpetrator is a non-Indian.2     
 
While many issues need to be addressed to confront this public safety crisis, it is clear that 
limitations placed on tribal government jurisdiction by the United States are a key 
contributing factor, with non-Indian perpetrators in particular falling through the cracks in 
law enforcement in Indian country.  United States law has: 1) stripped tribal justice systems 
of their authority over non-Indians who commit crimes on tribal lands; 2) unilaterally 
assumed jurisdiction over many “major crimes” committed by Indians on Indian lands; and 3) 
limited the sentencing authority of tribal courts to one year in jail or a $5000 fine. The result 
is that when a Native woman is the victim of physical or sexual violence, the tribal 
government’s hands are tied.  
 
But when a Native woman turns to the United States government to investigate and prosecute 
her batterer or rapist, help is often too slow to respond or denied outright. A recent study 
found that two-thirds of cases arising out of Indian Country are declined by federal 
prosecutors. If the federal government declines prosecution, non-Indian rapists, batterers, and 
stalkers walk free knowing they can return to commit future crimes in the same or a different 
Indian community. 
 
The failures in the justice system that have created this crisis have been documented in a host 
of studies and reports. Most recently, Amnesty International released a report concluding that 
the failed system has contributed greatly to the endemic rates of physical and sexual violence 
perpetrated against Native American women.3 This paper examines the complicated series of 
laws that have left Native women in the United States with no protection from violent crime 
and no access to justice if they become the victim of violent crime. 
 
Unique Legal Status of Indian Tribes 
 
There are 562 federally recognized Indian Nations (variously called tribes, nations, bands, 
pueblos, communities, rancherias, and native villages) in the United States. Alaska is home to 
229 of these ethnically, culturally, and linguistically diverse nations; the rest are located in 33 
other states.  Approximately 4.1 million Americans self-identify as American Indian or 
Alaska Native. Tribal members are citizens of three sovereigns: their tribe, the state in which 
they reside, and the United States.  
 
The United States Constitution recognizes that Indian nations are sovereign governments just 
like Canada and California. The Supreme Court, Congress, U.S. Presidents, and hundreds of 

                                                 
1 Tjaden, Patricia, and Nancy Thoennes, Full Report of the Prevalence, Incidents, and 
Consequences of Violence Against Women, Findings from the Violence Against Women 
Survey, Washington, DC; National Institute of Justice, November 2000, NCJ 183781, p.22.   
2 Lawrence A. Greenfeld and Steven K. Smith, American Indians and Crime, U.S. Department of 
Justice Bureau of Crime and Statistics, 1999. 
3 Amnesty International, “Maze of Injustice: The failure to protect Indigenous women from 
sexual violence in the USA,” 2007.  



treaties have repeatedly reaffirmed that Indian nations retain their inherent powers of self-
government. Tribal self-government serves the same purpose today that it always has: it 
ensures that Indian nations remain viable as distinct groups of people. Tribal governments 
provide basic infrastructure—including bridges, roads, and public buildings—as well as a 
broad range of government services on tribal lands including education, law enforcement, 
judicial systems, and environmental protection.  
 
The Jurisdictional Maze 
 
Criminal jurisdiction in Indian country is divided among federal, tribal, and state 
governments, depending on the location of the crime, the type of crime, the race of the 
perpetrator, and the race of the victim. The rules of jurisdiction were created over 200 years 
of Congressional legislation and Supreme Court decisions – and are often referred to as a 
“jurisdictional maze.”4  The following is a brief timeline of the development of the 
jurisdictional rules: 
 
1790 – 1834 – Indian Country Crimes Act - Also know as the “General Crimes Act,” this 
statute extends the federal criminal laws for federal enclaves to Indian country – but excludes 
crimes committed by one Indian against another Indian, and crimes where an Indian has been 
punished by the law of the tribe.   The statute extends the “Assimilative Crimes Act” to 
Indian country, making state law crimes punishable in federal court. 
 
1881 – U.S. v. McBratney – Supreme Court finds that states have exclusive jurisdiction over 
crimes committed in Indian country by one non-Indian against another non-Indian.  Ruling 
later expanded to “victimless crimes” like traffic offenses. 
 
1885 - Major Crimes Act - In the wake of the Supreme Court’s decision in Ex Parte Crow 
Dog, Congress passed the Major Crimes Act, making Indians subject to federal prosecution 
for a list of 7 major felonies – expanded over time to the current list of 15. 
 
1953 – Public Law 280 – Congress delegated criminal and some civil jurisdiction over Indian 
Country to several states (CA, MN, NE, OR, WI and AK). Additional states (AZ, FL, ID, IA, 
MT, NV, ND, UT, and WA) assumed all or part of the jurisdiction offered. Amended in 
1968, PL 280 permitted states to retrocede jurisdiction to the federal government, and 
provided that no states in the future could assume jurisdiction without tribal consent.  Tribes 
retain concurrent jurisdiction over Indians. 
 
1968 – Indian Civil Rights Act – This statute codifies most of the guarantees found in the Bill 
of Rights and applies them to tribes.  In addition, the law limits tribal court sentencing to a 
maximum of one year in jail or a $5,000 fine.   
 
1978 – Oliphant v. Suquamish Tribe – Supreme Court held that tribes do not have inherent 
criminal jurisdiction over non-Indians unless specifically authorized by Congress.  Santa 

                                                 
4 See Robert N. Clinton, Criminal Jurisdiction Over Indian Lands: A Journey Through a 
Jurisdictional Maze, 18 Ariz. L. Rev. 503, 508-13 (1976) 



Clara v. Martinez – Tribal violations of the Indian Civil Rights Act may not be appealed to 
federal court except by write of habeas corpus.  U.S. v. Wheeler - An Indian tribe may punish 
a tribal member as an independent sovereign, and not as an arm of the federal government.   
 
1990 – Duro v. Reina – Supreme Court finds that an Indian tribe may not assert criminal 
jurisdiction over a nonmember Indian.   Duro Fix – Congress responds by amending the 
Indian Civil Rights Act to restore and affirm tribal inherent jurisdiction over all Indians. 
 
2004 – U.S. v. Lara – The Supreme Court recently affirmed tribal jurisdiction over 
nonmember Indians and the authority of Congress to restore tribal jurisdiction via legislation 
–holding that separate tribal and federal prosecutions do not violate double jeopardy because 
a tribe is a separate sovereign.   The decision left open the possibility of further constitutional 
challenges to jurisdiction over nonmember Indians on due process or equal protection 
grounds. 
 
The Department of Justice Criminal Resource Manual sets out a chart on Indian country 
criminal jurisdiction derived from the statutes and cases listed above.  
 



Where jurisdiction has not been conferred on the state: 

Offender Victim Jurisdiction 

Non-Indian Non-Indian State jurisdiction is exclusive of federal and tribal jurisdiction. 

Non-Indian Indian Federal jurisdiction under 18 U.S.C. § 1152 is exclusive of state and 
tribal jurisdiction. 

Indian Non-Indian If listed in 18 U.S.C. § 1153, there is federal jurisdiction, exclusive of 
the state, but probably not of the tribe. If the listed offense is not 
otherwise defined and punished by federal law applicable in the special 
maritime and territorial jurisdiction of the United States, state law is 
assimilated. If not listed in 18 U.S.C. § 1153, there is federal 
jurisdiction, exclusive of the state, but not of the tribe, under 18 U.S.C. 
§ 1152. If the offense is not defined and punished by a statute 
applicable within the special maritime and territorial jurisdiction of the 
United States, state law is assimilated under 18 U.S.C. § 13. 

Indian Indian If the offense is listed in 18 U.S.C. § 1153, there is federal jurisdiction, 
exclusive of the state, but probably not of the tribe. If the listed offense 
is not otherwise defined and punished by federal law applicable in the 
special maritime and territorial jurisdiction of the United States, state 
law is assimilated. See section 1153(b). If not listed in 18 U.S.C. § 
1153, tribal jurisdiction is exclusive. 

Non-Indian Victimless State jurisdiction is exclusive, although federal jurisdiction may attach 
if an impact on individual Indian or tribal interest is clear. 

Indian Victimless There may be both federal and tribal jurisdiction. Under the Indian 
Gaming Regulatory Act, all state gaming laws, regulatory as well as 
criminal, are assimilated into federal law and exclusive jurisdiction is 
vested in the United States. 

 

Where jurisdiction has been conferred to the state by Public Law 280:  

Offender Victim Jurisdiction 

Non-Indian Non-Indian State jurisdiction is exclusive of federal and tribal jurisdiction. 

Non-Indian Indian "Mandatory" state has jurisdiction exclusive of federal and tribal 
jurisdiction. "Option" state and federal government have jurisdiction. 
There is no tribal jurisdiction. 

Indian Non-Indian "Mandatory" state has jurisdiction exclusive of federal government but 
not necessarily of the tribe. "Option" state has concurrent jurisdiction 
with the federal courts. 

Indian Indian "Mandatory" state has jurisdiction exclusive of federal government but 
not necessarily of the tribe. "Option" state has concurrent jurisdiction 
with tribal courts for all offenses, and concurrent jurisdiction with the 
federal courts for those listed in 18 U.S.C. § 1153. 

Non-Indian Victimless State jurisdiction is exclusive, although federal jurisdiction may attach 
in an option state if impact on individual Indian or tribal interest is 
clear. 

Indian Victimless There may be concurrent state, tribal, and in an option state, federal 
jurisdiction. There is no state regulatory jurisdiction. 



 
 

Problems With Indian Country Law Enforcement Caused by Jurisdictional Complexity 
 

The complexity of the jurisdictional rules - evident in the tables above- creates significant 
impediments to law enforcement in Indian country. Each criminal investigation involves a 
cumbersome procedure to establish who has jurisdiction over the case according to the nature 
of the offense committed, the identity of the offender, the identity of the victim and the exact 
legal status of the land where the crime took place. The first law enforcement officials called to 
the scene are often tribal police or BIA officers, and these officers may initiate investigations 
and/or detain a suspect.   Then a decision has to be made-- based on the race of the individuals 
involved in the crime, the type of crime committed, and the legal status of the land where the 
crime occurred-- whether the crime is of the type warranting involvement by the FBI or state 
law enforcement. These officers then decide whether to refer the case to the federal prosecutors 
or the local prosecutor.  

 
Each of the three sovereigns has less than full jurisdiction, and the consequent need for multiple 
rounds of investigation often leads to a failure to act.  Local, state, and federal law enforcement 
agencies are often reluctant to rely on tribal police investigations, confused by the complicated 
jurisdictional rules, or simply have a lack of resources to devote to investigations in Indian 
Country. Overall, law enforcement in Indian country requires a degree of cooperation and 
reliance between federal, tribal and state law enforcement that, while possible, is difficult to 
sustain.  All of these issues are compounded by a severe lack of resources for law enforcement 
in Indian country. 

 
The United States Department of Justice has testified to Congress that jurisdictional complexity 
has made the investigation and prosecution of criminal conduct in Indian Country very difficult 
and that some violent crimes convictions are thrown into doubt.5 Similarly, in 1994 a Task 
Force of the federal judiciary acknowledged that “[j]urisdictional complexities, geographic 
isolation, and institutional resistance impede effective protection of women subjected to 
violence within Indian country.”6 It further noted that although federal jurisdiction is 
technically available in some districts over spouse abuse, such prosecutions are rare.  It 
concluded that crimes against women are under-prosecuted in Indian country as the difficulties 
of prosecution in general, coupled with traditions of non-involvement by law enforcement 
officials in spousal abuse, make federal and state enforcement more difficult. The Task Force 
Report recognized that simply calling for greater enforcement by the federal law enforcement 
agencies is inadequate in the case of violence against women in Indian country.7 In its recent 
report, Amnesty International echoed the conclusions of the Gender Bias Task Force and called 

                                                 
5 Testimony of The Honorable Thomas B. Heffelfinger, U. S. Attorney, Minneapolis, 
Minneapolis, Oversight Hearing before the Senate Committee on Indian Affairs on  
Contemporary Tribal Governments: Challenges in Law Enforcement Related to the Rulings of 
the United States Supreme Court, July 11 2002 
6 The Effects of Gender in the Federal Courts: The Final Report of the Ninth Circuit Gender Bias 
Task Force: The Quality of Justice, 67 S. Cal. L. Rev. 745 (1994), at 906. 
7 Gender Bias Task Force Report, p. 910-11. 



on the United States government to restore the authority of tribal justice systems and make 
public safety on tribal lands a priority, 

 
Public Law 280 

 
Under Public Law 280, state and local law enforcement has displaced federal enforcement and 
assumed full or partial jurisdiction over crimes committed within Indian Country in certain 
states and on certain reservations.   Tribal opposition to P.L. 280 has focused on the law's 
failure to recognize tribal sovereignty and the lack of consent of the affected tribes.  States have 
focused on the failure of the Act to provide federal funding -- an unfunded mandate on lands 
that are not taxable.   Even though tribes retain concurrent jurisdiction, the federal government 
has viewed P.L. 280 as an excuse to cut off tribal financial and technical assistance for law 
enforcement.  The law has contributed to mistrust and hostility between state and tribal officials 
on many reservations.  A common tribal perception is that state law enforcement refuses or 
delays when the tribe asks for assistance, but vigorously asserts their authority when the tribe 
does not want them to intervene.   Researchers studying the impact of PL 280 have concluded 
that “Public Law 280 has itself become the source of lawlessness on reservation.”8 

  
United States Response 

  
In 2005, Congress reauthorized the Violence Against Women Act (VAWA), and it was signed 
into law in 2006.  Title IX of the Act addresses Safety for Indian Women.  In Title IX, 
Congress made a specific finding that “Indian tribes require additional criminal justice and 
victim services resources to respond to violent assaults against women; and the unique legal 
relationship of the United States to Indian tribes creates a federal trust responsibility to assist 
tribal governments in safeguarding the lives of Indian women."9  Clearly, Title IX is an 
important attempt by the federal government to meet its obligations to fulfill its trust 
responsibility to protect Native women.   

 
Unfortunately, the US has not yet fully implemented Title IX, nor has Congress provided 
sufficient funding to fully implement Title IX. Moreover, even if VAWA was fully 
implemented, without reforming the present criminal jurisdictional scheme in Indian country, 
Indian women victims of crimes will continue to be left without adequate access to justice 
through the federal system.  Amnesty International recently issued a report, which concluded 
that, “In order to achieve justice, survivors of sexual violence frequently have to navigate a 
maze of tribal, state and federal law.  The US federal government has created a complex 
interrelation between these three jurisdictions that undermines equality before the law and often 
allows perpetrators to evade justice.  In some cases this has created areas of effective 
lawlessness, which encourages violence.”10   

 

                                                 
8 Carole Goldberg-Ambrose, Planting Tail Feathers: Tribal Survival and Public Law 280 
(UCLA American Indian Law Studies Center, 1997), p. 12. 
9 Violence Against Women Act, Title IX, § 901. 
10 Amnesty International, Maze of Injustice:  The Failure to Protect Indigenous Women from 
Sexual Violence in the USA 8 (2007). 



In short, even with the enactment of VAWA, the current criminal jurisdictional scheme – which 
makes distinctions based on the race of the victim and the accused – impedes the ability of 
Indian nations to properly protect their citizens.  Further, it impedes upon the United States’ 
ability to meet its responsibilities under the trust doctrine, as well as its international human 
rights obligations under Article 5(b) of the Convention. 

 
 

Recommendations for the U.S. Government: 
 
1. The United States has unilaterally assumed jurisdiction over violent crime on Indian 

reservations and is failing to fulfill those responsibilities. The United States must 
make public safety on Indian reservations a priority and must also fully implement 
the Violence Against Women Act.   

 
2. The United States is preventing tribal justice systems from doing their job in Native 

communities. The U.S. should reaffirm the inherent authority of Indian tribal 
governments to enforce tribal law over all persons on tribal lands regardless of race.  

 
 

 

 


